I. COPYRIGHT REFORM AS AN ONGOING TASK
Since the publication of the EU Copyright Directive 1 in 2001, five years have elapsed. To date, most EU members have implemented the EUCD, though lengthy public debates, as for example in Germany, have slowed down the process of transposition. 2 In Spain, the implementation bill is still pending, 3 and France has implemented the directive only very recently. 4 Since 2001, the information society has seen further evolution, and the use of digital media and the internet has become part of everyday life at schools and universities 5 . (European) policy makers faced with these developments now have the possibility of striking an interim balance from the reform efforts. In an ongoing process of evolving technologies and changing research 6 and teaching habits, this is an opportunity to reorientate and single out the new challenges posed to education and research by the recently reformed copyright regimes. By comparing selected national transpositions of the EUCD we seek to identify some policy issues for such a stocktaking 7 . Our research approach is thus two-tiered: In a first step, we present the spectrum of national implementations of the EUCD in order to illustrate the status quo as to teaching and research exceptions in Europe. For that purpose, we will apply the copyright laws of selected member states to a fictitious case study (sec. 2 -4). In a second step, we will-in a very cursory manner-identify a bunch of policy questions that emanate from our analysis of the status quo (sec. 5). The normative background of this will be the needs for modern forms of higher education, as depicted in our case scenario. The ambition to foster teaching, research and innovation is declared, e.g., in the relaunch of the Lisbon Agenda, European Commission, COM (2005) 24, p. 9 available at http://europa.eu.int/growthandjobs/pdf/ COM2005_024_en.pdf or in the European Cooperation in the field of Scientific and Technical Research (COST), information available at http://www.cost.esf.org/ index.php.
II. THE CASE SCENARIO
The following is a typical situation within an institution of higher education:
An economics professor at a public university in Europe has decided to compile a number of texts for an upcoming seminar on regional microeconomic case studies. Working from his own office library, he 1) digitally scans a twenty page excerpt from a 400-page textbook and 2) downloads various research articles from a scientific database. He stores both the excerpt and the articles on his workstation's hard drive. Finally, he uploads the scanned file and electronic copies of the articles on his university's web server and gives passwords to the students enrolled in his class, so that they can access the materials from their personal computers at home. 8 
III.
LEGAL FRAMEWORK AND PRIMA FACIE ANALYSIS
Relevant EUCD provisions
Two provisions of the EUCD may be relevant to our scenario: The first one is Art. 5(2)c EUCD, allowing member states to provide for exceptions or limitations to the reproduction right (Art. 2 EUCD), "in respect of specific acts of reproduction made by publicly accessible libraries, educational establishments or museums, or by archives, which are not for direct or indirect economic or commercial advantage".
The second provision is Art. 5(3)a EUCD, under which member states may provide for exceptions or limitations to the reproduction right and the right to make works available (Art. 2 and 3 EUCD) in the case of:
"use [of a work] for the sole purpose of illustration for teaching or scientific research, as long as the source, including the author's name, is indicated, unless this turns out to be impossible and to the extent justified by the non-commercial purpose to be achieved".
Analysis of the acts of use
In order to apply the national implementations of the EUCD, the legally relevant uses need to be extracted from the case scenario 9 , that is, uses which constitute either reproduction (Art. 2 EUCD) or making a work available to the public as a subordinate right of communicating it to the public (Art. 3 EUCD). In order to carry out his work legally, the professor needs to be able to invoke a statutory exception to copyright for each one of the identified steps or, absent such limitation, obtain the permission from the rightsholder. We suggest dividing the acts into the following steps: 8 The acts of the students who will subsequently download and save the papers, i.e. the question whether they can invoke the right to make a private copy, will be disregarded in the analysis.
Prima facie analysis of European copyright regimes
A prima facie analysis of the implementations of the EUCD's teaching provisions 10 revealed a number of similar patterns in the legislative techniques and in the definition of the permissible scope of use. Thus, we suggest that the implementations be categorized into three superclusters, based on the legislative technique used. The super-cluster consisting of countries which have chosen statutory exceptions in favor of teaching and research can be divided into four subclusters, depending on the scope of permissible uses. The suggested clustering allows us to focus on one example for each cluster in section 4's country-specific analysis.
a) Statutory exceptions
− The first sub-cluster consists only of Malta.
11 This EU member implemented the directive almost literally. Since the copyright limitations of Art. 5(2) and (3) EUCD are not mandatory, its literal implementation is likely to represent the most permissive copyright regime for research and teaching possible for E.U. members. − The second sub-cluster consists of Belgium, 12 Germany, 13 Greece, 14 Hungary, 15 and Lithuania. 16 These copyright regimes have in common a wording that allows for reproduction of articles and short excerpts of books. We will portray the German implementation because of the rich literature on the interpretation of the exception.
10
Several national implementations such as Finland, Poland, the Netherlands and Cyprus were not considered, as no English, French or German translation was available. France was not considered because the implementation bill was pending in the French Senate when the main part of the study was composed (see supra, note 4). The copyright regimes of Spain and the Czech Republic were not considered either, due to their lack of (full) implemenation. See also for information on the infringement proceedings against France, Finland, Spain and the Czech Republic for non-implementation of the EUCD, Press Release of 26 Consequently, no country from this cluster will be portrayed.
These clusters are by no means imperative, however. 27 Other factors such as the obligation to pay remuneration or a grouping according to common law and civil law tradition could have been taken into consideration as well and may have painted a different picture. However, the suggested clusters seem to be adequate for sorting out the different practical problems that evolve from the recently reformed national copyright regimes and can point toward areas of future policymaking. 
IV. COUNTRY ANALYSES
In the following country analyses, the requirement set out by Art. 5(3)a EUCD relating to author attribution is not examined in each case because all countries adhere to this requirement. 28
Malta

General
Malta is the only country which has transposed Art. 5 EUCD almost literally.
29 Sec. 9(1)h Copyright Act states that copyright (inter alia) in a literary work shall not include the right to authorize or prohibit:
"the reproduction, translation, distribution or communication to the public of a work for the sole purpose of illustration for teaching or scientific research only to the extent justified by the noncommercial purpose to be achieved, and as long as the source, including the author's name, is, unless this is impossible, indicated."
The only material difference from Art. 5(3)a EUCD is that the latter only limits the rights of reproduction (Art. 2 EUCD) and communication to the public respectively (Art. 3 EUCD), but not the right to distribute copies of works or to translate them. As far as our example is concerned, however, the scope of the exception is the same.
Like Art. 5(3)a EUCD, sec. 9(1)h Copyright Act is subject to the three step test (sec. 9(3) Maltese Copyright Act, Art. 5(5) EUCD).
Acts of usage
According to sec. 2 of the Maltese Copyright Act, "reproduction" means the making of copies in any material form, including digital reproductions and storing copies electronically. Thus, there is no distinction between the scanning of parts of a textbook and the copying of digital articles; both fall within the acts of usage permitted by sec. 9(1)h Copyright Act. Uploading the digital materials to a web server involves an act of copying, too. Enabling students to access the materials on a password protected website can be subsumed under the term "communication to the public", which comprises the making available of works on the world wide web (cf. sec. 2 Copyright Act). Thus, all acts performed by the professor are covered by sec. 9(1)h Copyright Act.
As to the purpose of the acts in question, it is not clear whether they are for the purpose of "illustration for teaching" or "scientific research". However, the distinction has no practical implications, as sec. 9(1)h Copyright Act, like its EUCD counterpart, cover both purposes. Furthermore, acts permitted under sec. 9(1)h must not exceed the limits of what is justified by their non-commercial purpose. It is evident that the user-or the judge-has a considerable margin of discretion in this respect, which does not seem to be exceeded in our particular case.
To sum up, the specific conditions of sec. 9(1)h Copyright Act are fulfilled.
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See Sec. 9 (1) h Maltese Copyright Act, Section 63 (2) German Copyright Act, Art. 47 (3) Slovenian Copyright Act, Art. 10 2° Luxembourgian Copyright Act. Denmark only refers to the collective license in Section 13 (1) Danish Copyright Act, it is thus up to the rightsholders to insist on attribution. 
Three-step test
Yet the uses in question must also pass the three step test of sec. 9(3) Copyright Act, which requires that the exceptions to copyright should only be applied (a) in particular cases, (b) which do not conflict with a normal exploitation of the work and (c) do not unreasonably prejudice the legitimate interests of the rightsholder. 30 Unfortunately, this test is very vague and overlays the much more concrete conditions of Art. 9(1)h Copyright Act: For instance, if the publisher allows chapter-by-chapter downloads of the textbook for a fee, the usage made by the professor could be seen as conflicting with the normal exploitation of the works. Hence, it is hard to predict how a Maltese court would interpret the three-step test in this particular case.
Collective administration of rights
Malta has repealed most of the provisions regarding the collective administration of rights when it implemented the EUCD: Now, the only provision in this respect (sec. 52 Copyright Act) stipulates that rightsholders may authorize a collecting society to administer their economic rights. Thus, there is no collective administration of rights which is also binding for rightsholders, such as levies on electronic devices or storage media. Hence, the acts performed by our professor would be free of charge, if they are covered by the statutory teaching and research exception.
Conclusion
The problem with an almost literal transposition of Art. 5(2)-(3) EUCD lies in the threestep test: Vague in its nature, it is likely to have a chilling effect on users. Hence, a literal transposition of Art. 5(2)-(3) EUCD has the great disadvantage that the three step test must be implemented additionally and separately since otherwise the scope of exceptions would be in violation of Art. 5(5) EUCD 31 .
Germany
General
The German Copyright Act from 1965 as amended by September 10, 2003, states in Section 52a (1) no. 1 the permissibility of "making available to the public small portions of published works, other short works, or individual contributions to newspapers or periodicals, exclusively for purposes of illustration for teaching, for students and other participants in instruction in schools, universities, post-secondary institutions, and noncommercial career-training institutions. Access must be restricted to a limited circle of participants." Section 52a (1) no. 2 of the German Copyright act allows the "making available to the public to a limited circle of participants of portions of works, other short works and or individual contributions to newspapers and periodicals exclusively for purposes of own research." 33 According to Section 52a (3) of the German Copyright Act, the necessary reproductions for the purpose of making a work available in subsection (1) no. 1-2 are permissible as well. Section 52a (4) of the Act imposes an obligation on the users to pay a remuneration for making a copyrighted work available. The payment is collected through a collective licensing society.
Permissibility of scanning, storing and uploading
The activities 1) to 3) of the professor could be subsumed under Section 52a (3) German Copyright Act, provided that the scanning of the twenty pages and the storing of the articles on the hard drives are reproductive acts according to the definition in Section 16 (1) German Copyright Act: The latter does not differentiate between analog and digital reproductions, but only refers to the multiplication of a work irrespective of the technical procedure.
34 Therefore, the scanning and subsequent storing on the hard drive and on the server are reproductive acts within the meaning of Sec. 16(1). If it is permissible to give students access to the files under Section 52a(1) or (2) German Copyright Act, the reproductive acts in question are automatically permitted as well, according to Sec. 52(3).
Permissibility of making available
Our next step is to analyze whether the acts of giving students access to the files on the server is permissible under Section 52a (1) of the German Copyright Act. Here, the law states several prerequisites:
First of all, only small portions of a work may be reproduced and made available, unless only a small work is concerned. 35 As regards the textbook, we thus have to test whether 20 pages of a 400-page book exceed this allowable proportion. As a 400-page book is no small work, the question is whether 5 % of a book constitute a small portion of a work. German case law refers to a fraction of 10 % as not infringing the said limitation of a small portion. 36 In legal scholarship, some authors draw a line at 20% of a work, 37 while others use a more flexible demarcation: if the portion reproduced can substitute the entire work, then it exceeds a small portion. 38 According to these opinions, we are dealing with lawful conduct in our 33 It is noteworthy that the legislature is less restrictive for purposes of one's own scientific research. According to Section 52a (1) no. 2 German Copyright Act portions of a work may be reproduced or made available. Section 52a (1) no. 1 allows only small portions.
34
The EUCD pertains to "direct or indirect, temporary or permanent by any means and in any form, in whole or in part", cf. Art. 2 EUCD.
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Generally, under German Copyright Law the doctrine of restrictive interpretation of exceptions and limitations applies. This doctrine of restrictive interpretation is also based on the three-step-test from Art. example. A more restrictive line of interpretation, however, is based on the claim that the constitutional guarantee of property protection in favor of the author leads to a fixed limit of 10 DIN-A5 39 pages of literary works. 40 Hence, although legal scholarship comes to diverging conclusions about the allowable scope, there is a strong tendency to consider a portion of 5 % to be a small portion of a work. Therefore, the reproduction of 20 pages can be considered to be lawful according to the requirement in Section 52a (1) no. 1 German Copyright Act.
Referring to the reproduction of articles, the statutory exception in quantity is somewhat vague. The wording of Section 52a (1) no. 1 and 2 German Copyright Act is "individual contributions to newspapers and periodicals". An interpretation is that this means a certain number of copied articles shall not be exceeded. 41 According to such an interpretation, it is unclear whether the professor fulfills the requirement set up by Section 52a German Copyright Act, since we do not know how many copied articles are permissible. However, it seems reasonable to apply one of the arguments that legal scholars made in order to decide what a small portion of work is, i.e. the number of copies must not substitute the purchase of the periodical 42 . Since usually scientific journals are very expensive, a normal student would not buy a periodical anyway, hence there is no danger of a substitutive effect. Therefore we assume that the reproduction of the articles fulfills the requirements set out in Section 52a (1) no. 1 Copyright Act, too.
b)
Furthermore, the acts of the professor must be carried out for illustration for teaching in instruction or individual scientific research (Section 52a (1) no. 1 or 2 German Copyright Act). If the professor uses the texts during the seminar in the classroom, he can rely on Section 52a (1) no.1 ("for purposes of illustration in instruction"). If the texts serve as background or additional readings, the professor can also invoke Section 52a (1) no. 2 German Copyright Act ("for purposes of individual scientific research"), since he encourages and enables students to make their own scientific endeavors.
c)
As the professor limits the user group to the participants of his seminar through password protection, we are dealing with a limited circle of users as required in Section 52a (1).
d)
The last requirement is that the making available is necessary for the aspired use and can be justified by the pursuit of noncommercial ends. First of all, our professor derives no commercial profit from reproducing the documents and making them available. 43 Thus, he acts for noncommercial purposes. Second, some scholars deny the necessity of making the work available if it can be accessed otherwise in analog or digital form without considerable effort. 44 According to this view, the accessibility of the work in the library or in a book store would probably hinder the plans of the professor in our example. However, perhaps the curriculum of a university makes it necessary to make the works available electronically: In many cases a university library, for instance, does not have enough copies of a specific textbook to meet the demand of a considerable number of students enrolled in the same course.
39
About 8¼ x 5 7/8 inches. It could be argued that the professor has an indirect commercial advantage since he does it as part of his job. However, he would receive the same salary regardless of whether he reproduces the documents or not. 44 Lüft, in: Wandtke/Bullinger, supra note 40, § 52a, para. 14, § 53, para. 26.
e)
Hence, the act of making the work available in step 4) is covered by the exception set up in the German Copyright Act. Thus, the reproductions in steps 1)-3) are lawful as well.
Conclusion -and the Sunset Clause
To date, the acts of our example are legal, unless we follow the most restrictive opinions of scholarship. However, section 137k of the German Copyright Act limits the applicability of the exception for research and teaching "the reproduction and the communication to the public of short fragments of works for the sole purpose of illustration for teaching or scientific research, to the extent justified by the non commercial purpose to be achieved, and provided that such use complies with good usages and that, unless this turns out to be impossible, the source, including the author's name, is indicated." 46 Hence, the only material difference in comparison with Art. 5(3)a EUCD is the restriction that only short fragments of works may be used. Stipulating that the exceptions enumerated in paragraph one shall not conflict with the normal exploitation of the work nor shall they unreasonably prejudice the legitimate interests of the author, Art. 10(2) of the Act restates steps two and three of the three step test. Presumably, the first step (requirement of a "special case") was considered unnecessary in light of the detailed (and, in the case of Art. 10(1)2, narrower) list of exceptions of Art. 10(1). 47 Additionally, uses for the purposes of teaching and research are not subject to remuneration. 48 
Permissibility of the acts in question
The Luxembourgian Act does not define the term "reproduction", but as the statute was enacted in 2001, it is to be assumed that the expression also comprises digital reproductions. 49 As to the acts of usage, the purpose of the acts and the citation of the author's name, the same applies as stated above in the country analysis of Malta.
How long "short fragments of works" may be is hard to say and might be determined by a comparison with the copyright laws of other countries. While five per cent of a textbook might constitute a short fragment, 50 an entire article, irrespective of how short it is, apparently does not. 45 On the grounds that a definite evaluation of the provision was too early, the German parliament has adopted an extension of Section 52a of the German Copyright Act on June 29, 2006, which renders Section 52a valid until the end of 2008. This revision still has to be approved by the second chamber, the Federal Council. According to Xalabarder, supra note 27, p. 26, Art. 5(3)a EUCD affords a sufficient degree of certainty so as to fulfill the requirements of the first step. Therefore, Art. 10(1) of the Luxemburgian Copyright Act, which is broader in scope than the EUCD exception, can be taken to comply with the first step, too.
Neither does, for instance, a picture, so that this category of works would entirely fall out of the exception because hardly anyone has a practical interest in using only a fragment of a picture. Hence, it is questionable whether the Luxembourgian legislature was aware of these inconsistencies, so that we cannot rule out that a Luxembourgian court would construe the exception extensively (praeter verba legis), as to encompass also entire short works. Aside from this element of uncertainty, the acts in question are permitted by the Luxembourgian law, provided that they comply with "good usages" and pass steps two and three of the three step test. The term "good usages" is even vaguer than the three step test, and we are unable to determine how it significantly adds an additional element beyond the requirements of the three step test. As far as the latter is concerned, there is a high likelihood that the limitation of the exception to short fragments of works is sufficient to fulfill steps two and three of the test. If, however, the law is construed in a way that it permits uses of entire short works, Luxembourgian residents are confronted with the same problems -due to the vagueness of the test -as described in the analysis of the Maltese law.
Conclusions
Under Luxembourgian law, the situation regarding the permissibility of the uses in question is in one aspect less uncertain than in Malta because the additional element of "short fragments of works" most likely fulfills the three step test per se. On the other hand, the same requirement is highly problematic when applied literally, as-in our example-the acts of the professor with regard to journal articles would be illegal. However, if the law is construed so as to permit the use of entire short works, the acts of the professor would be legal.
Slovenia
General
Slovenia has implemented Art. 5(3)a EUCD only in parts: According to Art. 49 of the Slovenian Copyright and Related Rights Act of 30 March 1995 (as amended last on February 17, 2006), it is permissible to publicly perform works in direct teaching and at school events with free admission, and to rebroadcast radio or TV school broadcasts. Apart from that, the only copyright limitation potentially relevant to the present case is Art. 50 on private and other internal reproductions, which will be examined in detail below. In addition to these conditions, a modified version of the three step test (Art. 46) is applied: First, the extent of a permissible use is limited to the intended purpose; second, it must be compatible with fair practice; third, it should not conflict with the normal use of a work; and fourth, it should not unreasonably prejudice the legitimate interests of the author.
Permissibility of the acts under Art. 50(2)?
Art. 50(2), transposing in part Art. 5(2)b EUCD, states:
"A natural person shall be free to reproduce works: 1. [on paper etc.]; and 2. on any other medium if this is done for private use, if the copies are not available to the public, and if this is not done for direct or indirect economic advantage."
51
In addition, Art. 50(1) allows for no more than three copies being made, and it is also prohibited to reproduce whole books (Art. 50 (4)). Thus, while the scanning of 20 out of 400 pages of a textbook and the downloading of electronic articles do not violate Art. 50(4), the deci-51 Emphasis added. sive element is whether the uses our professor makes of the works are for private purposes. Certainly, uploading the files onto a web server and giving students access to them is not private use, hence the acts are outside the scope of Art. 50(2) (regardless of the question whether giving online access to students via passwords is a case of making copies available to the public in the sense of Art. 50(2)). In contrast, it would be legal for students to download the material from the web server.
Permissibility of the acts under Art. 50(3)?
Art. 50(3) of the Slovenian Copyright Act transposes Art. 5(2)c EUCD. Its relevant parts state:
"Publicly accessible […] educational or scientific establishments shall be free to reproduce, on any medium, works from their own copies for internal use, provided that this is not done for direct or indirect economic advantage."
As in the case of Art. 50(2), no more than three copies may be made (Art. 50 (1)), and the reproduction of whole books is not permitted, either (Art. 50 (4)). In determining whether the provision also permits the upload of copies to a (password protected) web server, and to grant students access to it, one has to take into consideration recital 40 of the EUCD: Here, it is expressly stated that Art. 5(2)c EUCD should be strictly limited to the reproduction right and that it "should not cover uses made in the context of on-line delivery of protected works or other subject-matter." Construed in this light, Art. 50(3) of the Slovenian Act would not allow the upload of material onto a web server and to grant students access to it.
Conclusions
Of the national copyright regimes examined, the Slovenian is the most restrictive vis-à-vis the uses envisaged by our professor and his students. Although the Slovenian law, too, has incorporated the three step test, there is no legal uncertainty since the acts are clearly illegal. 
Denmark
General
Denmark has an extended collective licensing system. Section 13(1) of the Danish Copyright Act on copies for educational purposes makes reference to this system, stating:
"For the purpose of educational activities copies may be made of published works and copies may be made by recording of works broadcast in radio and television provided the requirements regarding extended collective license (sic!) according to section 50 have been met. The copies thus made may be used only in educational activities comprised by the agreement presumed in section 50." rightsholders of a certain category of works which are used in Denmark (Section 50 (1)) 54 and must be approved by the Danish Ministry of Culture (Section 50 (3)) 55 . The agreements give users the right to exploit the works of represented and unrepresented rightsholders (Section 50 (1)).
56
Copy-Dan Writing is such a CMO. 57 The Society enters into and manages licensing agreements on the right to copy excerpts of printed media for use in schools, commercial schools, upper secondary schools, teacher training colleges, universities, colleges and other educational institutions as well as in businesses. 58 Next to licenses for paper copies, Copy-Dan Writing is in charge of offering licenses for the scanning and digital reproduction of copyrighted material. 59 However, so far there has been no such agreement on a license for digital copying in universities and schools, and observers consider it improbable that there will be such a license in the near future. An extended license was only agreed upon for the use of works on the internet in teachers' colleges, 60 and includes activities such as photocopying, scanning, printing, storage, sending by e-mail, reproduction on a password-protected Intranet, and downloading. According to this license, educators and students may copy a maximum of 20% or 30 pages of a work, whichever is less.
61
Permissibility of the acts in question
In our example, the professor cannot rely on any licenses according to Section 50 Danish Copyright Act, since he neither works in a teachers' college nor took any documents from the internet. 62 Thus, his only option is to seek permission from each rightsholder individually.
Conclusion
In the absence of a collective license for the reproduction of digital works within universities, the acts performed by the professor in our example are illegal. Since the exceptions set out in Art. 5 (2)c and 5 (3) a EUCD are not obligatory, this current status does not necessarily have to change. License by Copy-Dan for "seminarier", available at http://www.copydan.dk/Unlisted_pages/Tekst_Node/ Grundaftale_eksempel.aspx.
61
Copyright and the Educational Use of Internet Content, Working Group's Report, Annex G, Modified Proposal by the Educational Sector, available at http://strategis.ic.gc.ca/epic/internet/incrp-prda.nsf/en/rp01131e.html, id., Overview of the International Context, The European Union Approach, available at http://strategis.ic.gc.ca/epic/ internet/incrp-prda.nsf/en/rp01119e.html#3_4. This agreement raises the interesting question of how to treat content that is published online with the intention of free use without an accompanying license agreement such as a Creative Commons license, for example.
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The professor could invoke the right to make a private copy according to Section 12(1) when scanning and storing the textbook and the articles on his workstation. However, he is not allowed to use these copies afterwards for different purposes. Also, it is doubtful whether the making of such a copy during his working hours can be considered for noncommercial purposes.
V.
POLICY QUESTIONS 63
The case scenario revisited
The scenario developed in section 2 illustrates that the "off-line" distinction between classroom teaching and distance learning is no longer valid: With the internet becoming more and more ubiquitous in our lives, "blended learning" 64 such as in our example, which combines elements of classroom and distance education, will become even more popular in the near future. It is noteworthy that this method has been shown to enhance the learning experience of students. 65 Therefore, a copyright regime which facilitates blended learning has a direct effect on the quality of higher education in Europe.
Against this normative background, a couple of policy questions will be asked in the following subsections, which might serve as a starting point for discussion and more in-depth research.
This being said, two important caveats need to be made: First, when discussing policy issues, one has to bear in mind that the actual educational use of content is also affected by factors other than the design of copyright law. The emergence of new business models, 66 the impact of social norms (peer production of knowledge, etc.), technical protection measures, or open access policies 67 have an impact on the use of works in education as well. These phenomena must be included in policy considerations. Second, empirical evidence of how stakeholders actually experience and observe educational exceptions to copyright might be indispensable for a normative assessment of that legislation, too.
Do the implementations achieve sufficient legal certainty?
Even a rough application of the national copyright provisions to our case scenario reveals that it is not straightforward to assess the permissibility of certain acts. This is mainly due to 63 These policy issues are of a preliminary nature since more case studies are planned. 64 vague language 68 including the direct implementation of the three-step test. 69 It seems probable that many educators face the same difficulties when they have to predict whether a certain use is allowed or not. 70 Even if emerging case law may yield more clarity in the future, 71 a certain amount of legal uncertainty is likely to remain. One of the root causes for this can be traced back to the structure of the directive itself, since the relationship between the exceptions in Art. 5(2) and (3) EUCD and the three-step test in Art. 5 (5) EUCD is unclear: The question is whether member states would have been allowed to implement the exceptions to the maximum extent outlined in Art. 5(2) and (3) EUCD without overlaying the three-step test, or, whether they were required to impose further restrictions on the single exceptions. 72 Besides, this uncertainty for the legislature has also a detrimental effect on the ability to test whether national implementations are in line with the EUCD 73 .
3. Did the EUCD achieve its goal to harmonize copyright law?
As the title of the EUCD indicates and recitals 1, 3, 4, 6, 23 and 31 reiterate, harmonization of the heterogeneous copyright regimes in EU member states was the main objective of the directive. 74 On the basis of our comparison we can conclude, however, that significant differences still remain 75 : For instance, while Luxembourgian law permits the acts performed by our professor, his actions would be illegal in Slovenia. 76 The current lack of harmonization raises particularly tricky questions where students attend an educational institution non-resident from another country, as envisioned by various EU initiatives. 
Is the scope of permissible uses adequate?
Particular national statutory exemptions seem to have created a problematic scope of permissible use. We will address some of the deficiencies below:
In the case of Luxembourg, the law does not distinguish between different types of (literary) scientific works and, at the same time, only allows the circulation of excerpts of works. 78 By not taking into account the different types (and sizes) of works and their usage in teaching and research, the Luxembourgian law practically excludes journal articles and similar works from the privileges for research and education. Given the huge significance of these categories of works, this policy seems hardly perspicuous.
Less problematic, but still potentially harmful, is the scope of permissible use in Denmark's extended collective license for teachers' colleges: Here, the scope of permissible use is limited to 20 % or 10 pages, whichever is less.
79 This restriction might have been able to draw a consensus in the licensing negotiations. Yet, such limitations hardly create good conditions for education, as it is questionable if such a blanket restriction to ten pages is enough to allow a meaningful use of texts in the education of teachers.
Slovenian copyright law essentially prohibits the making available of works or excerpts on eLearning platforms, thus creating a serious impediment to the adaptation of such technologies and to the development of new teaching and learning methods in general-which seems rather short-sighted. 
How effective are the legal techniques of transposition?
Policy makers not only face the challenge of devising just and equitable rules that balance the various stakeholder interests, but they should no less keep an eye on the legislative technique by which they implement these rules. The different mechanisms employed by European legislatures raise a couple of normative issues, which are related to the three-step test, the relationship between fair dealing and statutory exceptions, and collective licensing. These considerations can serve as a basis for further analysis of how useful the different national copyright regimes will be for fostering online education and digital learning.
Direct application of the three-step test
Three out of five of our selected countries have implemented the three-step test of Art. 5(5) EUCD directly, though with slight variations in wording. 81 As discussed with the example of Malta, the direct application of the three step test (Art. 5 (5) EUCD) on a case-to-case basis may result in considerable legal uncertainty. This results from the fact that the three-step test originates from non-self-executing international conventions and was designed to provide guidance to the drafting of national copyright exceptions and limitations. Therefore, the test might not be apt to be applied on a case-by-case basis, even when interpreted thoughtfully 83 : For instance, step one does not make sense when applied to a particular use of a work, and consequently, the Luxembourgian law-in contrast to the Maltese and the Slovenian law-abstains from restating it. Also, a case-based application of step three does not make much sense, as one would have to consider the economic effects of a copyright limitation as a whole, not only in the case at hand.
Hence, a preliminary conclusion would be that the three-step test is more effective as a benchmark, against which copyright limitations can be designed within the limits of Art. 5(2) and (3) EUCD. 84 In contrast, leaving this discretionary task up to the courts might result in less predictability. Where courts are confronted with the three-step test codified in a national copyright statute all the same, it is recommended that the test only be used as a basis for the (restrictive) interpretation of copyright limitations, but that it not be applied in combination with a statutory exception.
Fair dealing and statutory exceptions
In their provisions regarding the three-step test, the Luxembourgian and the Slovenian Copyright Acts refer to "good usage" (bon usage) and "fair practice". These terms are semantically very close to the concepts of fair dealing/fair use of Anglo-American copyright law. Hence, they could be seen as indicators of a tendency to include elements of a fair dealing or fair use exception in a (continental) copyright regime with clearly defined statutory exceptions, 85 and might be accompanied by phenomena such as less legal certainty and overly cautious user behavior. 86 Then again, they have the potential to lead to a more flexible application of exceptions, as courts are confronted with uses enabled by new technologies. 87 Generally speaking, it is doubtful whether these fair use elements will shift the tradition of predefined statutory exemptions in European civil law countries. 88
Collective licensing
Besides fair dealing rules and statutory copyright exceptions, collective licensing-as practiced in Denmark 89 -could be seen as a "third way" of enabling educational institutions to use copyright works to a reasonable extent and under reasonable conditions. There are some advantages to such a system: First, educational institutions could conclude license agreements tailored to their specific needs-in other words, not the government would determine what uses the users or members of an institution may or may not perform, but the institution itself, which knows their needs better than the government.
Yet there are also drawbacks to such a system: The example of Denmark has indeed shown that there is no guarantee that an agreement will eventually be reached, and it would probably be necessary for the government to grant a minimum of permissible uses to institutions. In addition, even if a license agreement is finally reached, a lengthy and dissatisfying period of legal uncertainty would prevail in the meantime.
What role do and should technical protection measures play?
An important practical issue is the enforceability of statutory copyright exceptions vis-à-vis DRM: If, for instance, the articles that the professor in our example wants to copy are copyprotected, he could not benefit from a statutory teaching and research exception. With respect to such cases, Art. 6(4)1 EUCD obliges the Member States to "take appropriate measures to ensure that rightsholders make available to the beneficiary the means of benefiting from that exception or limitation." 90 These appropriate measures are mandatory for national exceptions based inter alia on Art. 5(2)c, and 5(3)a EUCD. The EUCD provides the individual Member States with quite a broad range of discretion, allowing each Member State to establish different mechanisms to ensure that rightsholders enable the benefits of the exceptions. 91 For a detailed analysis of such mechanisms in selected E.U. members we refer to Urs Gasser and Michael Girsberger, Art. 6 (4) EUCD continues "to the extent necessary to benefit from that exception or limitation and where that beneficiary has legal access to the protected work or other subject-matter." 91 In Germany, for instance, Section 95b (1) German Copyright Act obliges the rightholder to provide the user with the necessary means to enable the permissible use. But the law does not provide a procedure for how this should be accomplished. There is the possibility to sue the rightholder if he does not assist the user and an administrative fine is set out by Section 111a (1) no. 2 German Copyright Act. The practical relevance of these provisions is low. But, most importantly, this obligation is not valid if the work is available online via a commercial offer according to Section 95b (3). This leads to a pay-per-use situation and aggravates access for research and teaching by raising additional costs for the users. 
VI. DEVISING TEACHING EXCEPTIONS AS A CONTINUING CHALLENGE
With regard to all the issues identified in the foregoing section, we should keep in mind that methods of teaching in a networked society are still evolving and may change in unforeseeable ways and at an unpredictable pace in the coming years. We have seen that current copyright regimes in Europe still differentiate between online and offline teaching. As of today, experience shows that a curriculum may well involve both face-to-face teaching and use of online resources, and against this backdrop, a copyright regime that allows the use of paper works in the classroom but not the use of digital works on an e-learning platform already appears anachronistic. Worse, such a sclerotic regime would have great potential to compromise the quality of higher education in Europe and elsewhere, and therefore be contradictory to the official policy of the EU. 93 Instead, copyright law should be flexible enough to adapt to the potential of networked learning in educational institutions, and it is high time to prepare the ground for an intellectual property regime that does not stand in the way of these factual developments. 94 In doing this, copyright law would move closer to its programmatic goal as declared in the title of the Queen Anne statute of 1710: "the Encouragement of learning". 93 Cf. e.g. the official Lisbon Agenda, supra note 7.
94
See for similar considerations with regard to the free circulation of copyrighted works, e.g., Vinje, supra note 87, EIPR 2000, 551, 554.
